MR. CLEAN'S BLACK RBILL
RIGHT T KILL

F the manner in which the 59th { Amendment) Bill
rﬂm of 19808 was prescored 1o hath the Rugva Sabha and the Lok
Sabha it would apprar asif the isswes involved were very minor, [is Tact the
nasiner of presentation seeks 1o distract from the grave implications ot the 5% b
amendment. Itis nol os if slight changes are being brought aboue to clarify 1he
basic jum of the consiituiein of 1o remove lecune thersin, This amendmei
[akes away, amohg other rights; the fundamental Fight to bife. Suchan outrages
lsast never been attempied before, not even’ during Mo, Inditn Gandhi
EMETEENCY MEgime

Theobject of the 39tk Amendment Bill'is to impose Emergency in Punjah,
The ostensible reason given 15 the nesd 1o crush cecrorisen in that state and to
hring it back under popular rule. But let i ficst examine the provisions of the
amandment [or cheseowill reveal cestam currents that go-againsd the stated
abiectives of the bill.

By invoking Article 352 of the constitution the government seeks 1o impose
Emecgeney in Punjab but’ por without the (ollowing, very sipmaficant,
emeosdificatins:

Earlier the President could proclaim emergency anty when the wecurity of
Indis was threatened by war, oo byexternal ageression or by armed rebellion. It
ig significant to mention in this connection that the Janate Party had, under
sirang popular pressure, braught in the 44th Amendmeat which disaliowed tne
pro<lamation of Emergency on grounds of "internal disturhance™ This was
done tosafepuard democraticinstitutions :a the country fram being usur ped by
authoritarian t=ndenciss. Mot surprisingly the curmes 39th Amend ment secks
1o reinstate the phrase “internal disturbance”, along with war and gromed
rebellion, 85 valid grounds Tor declaring Emerpency;

Letiit be nored that' when the Janata Party remaved this provision it was oo
arder 10 redeem an electoral picdge. But the reinstatement of the criterinn of
“internal disturbance” by Rajiv Gandhi's gnvernment is nor sceompanied by
any pointed public approbation and approval, This asvmmetry is worlh bearnsge
in mind.

The 39ch Am=pdment alsoseeks o modily. Adicke 359 inasmuch a5 thae
Articte heretafore gunranieed that the rights given under Artiele 30 and 21 could)
nulbe suspended cvenunder Emergency, Article 20600 respect of conviction of
nifences, and the alliniporant Aricle 21 deals with the * Procection of Life wmd
personal Liberty™. Thas government, through the 59th Amendment. seeks 1o
impiss Emergency in Punjab whereby only Atticle 20 Temains inviokihle but
no1 Article 28 nar any ather fundamental righs
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Lo olher words with This smemdement m Punjok this government oo longer
puarantees the right of Life, Mever hvas thas been attempred. belore ool even
during the Matonal Emergency of 1474, [n addtion this black billaisa amends
the mndaliiize for e xiend ing the misumuimn peciad under Emergensy have also
een modilicd sogs o - Ffacilitate™ the patensionof Lhe Proclamation uptathree
years withaut i1 being browght ta the Partiament or withouwl the nwiter Ing
peferred to the Election Commission.

By virtue of the Congress party’s {wa thisd majority in Pazlsament the taties
af 1he pirlizment icself are heeing diluted and all this to Sfacilitite” ([0 mse Hula
Hinehs vocubulary) Emergency rule.

There are shus (hres hasic issues Lhat canirant the citizens of the country with
reapece Lo ahe $9eh Amendmnicnl Bill

i The retnteadustion of The phrase Tinte roal disterbance ™o justify
the proclamation of Emergsncy.

(i1 The suspenson of the cight to Life [Articie 213 with all 1l avher
fundamentil rights in Pare B of our comniition {with the
exception of Ariche 20).

(il The mensuares iaken Lo “Facilitates the extension of the duraten of
Presidentind ruils pr rendesing Partiament and cthersonstitutinnil
struetures nellociugl.

[NTERMAL DISTURBANCE

Unliks externgl ageoseion, war ond armd rehellion. the term “intecnnl
gpression’ i o 1hat 5 gl ameni bl 1o phiecive clanlicatien: [1is prahably
[mr ths reasnn that the Janata Party revased itand the penple of India endorsed
this revecatin, In o democisey there will alwiys be iniernal dissensian and
disturhance. Dine conld wery ekl haye spui thay afier Marargi Tesms
pecrmtani The naticn was internally disturbed 1o o verelarpe extent. Even so
s potitecud dissensigns gl “fisurnances” kardly constitete, grounds to
disepive hisie pelitical 1ghts and the structure af popular povernance. Do
disturhinces hecome sigmiicant 0s *intersal disturbunces™ only when the wrlaf
the Centie is challepped determinediy it the pationzl of stie bevels? [T the

_criterianaf internal disturhine s o e upplicd wilkidly ten Emergency can be

rposedan any part el the countrs - in Bibar. in Karnatika,an kLR and evenin
the Camyal. This e Ut the whaolt couneey can be placed sinder eme iy
undey P Epricings criterid of Zinternal distarhance™

Thievery irtiusness of the plirase fowhat makes it dangerous 10 e Caiizen
af Indin, The manner in which Lhiswas presented 10 the Parliament was ac i 1t
were o imegone et - ane that ltad been adided 1o the provision asaoafier
thougnt

IHE SUSPENSION OF THE RIGHT TO LIFE . *ARTICLE 217

By thes e ndmentali the fundamenal rights of the peopie Gl Funjah e xeepl
asticle 20 stand suspended. Fhis incheded Aricle 21, which Protects e rightto
e amd Aresele 19 which puaranices the ieeedom ol speech. I mzher words
person fay b snag detidl arhix properiy destroyed, ol conliscated withoul cight
of recanat Lo dus process of law e Punjab, The reiention ol tae lone Artiche B,
ol PPare (11 che Constistion, s 2nmsol o dhe sntclligenee oof tie prople uf
Frudia Thisaritche merely slates that no persen <hall be convicted 1o any offence
excent [oeviolaton of lia in (oroe at the e, Bu if the Law jtself 1 a play thing
and can b changed at will, then Anticls 2 breomes praciicatl impatent.

[ addition, the rights under Article 9 will also remain suancnded vis-a-¥1s
Pusioh, That means, the oglits of freed ein ol spesch and expression Ln assembie
peacceiuly wilholl drims. and Lo {arm assaciations, of WNIoTs, 1o pracrise BNy
profeasion. 0F L cLiy an i arofession, of irode, ar business, will cemain
spspended. This muans that wi il be dhseriminpting within this country.
hersveon accetiie elavs crnizens abd fiest class citieens, Those nutside Puninh well
SLilh pomsnin Tirslelses ciirrens; s alongas Emergency s 1ol proclmed all oyer
[ wihtich, inany evend, vt e proclaimedfat any Time ol the preicalinternal
distiarianee



T he situstinn o, therefore, critical. Thers are suffecient number of deaconian
cuislutions fiks ESMA, NSA and Terromst Activatizs Act 1o suppress ordinary
internaldisturbonce, Ful it B obvious that inspite of the use of all thes= kaws,
internal disterbance in Punjab could not be cootained. The problem of Punjab
- ocipeccanomee and political and this problem can ot be colved with the
(i nlarmis, Individual terrorism, group {errorism, and State tecromem will all
et iptensified and if-there 1% & mags massacre ke Melle Massacrs in Assanl,
pohody will bi: The wiser bECRUSE D NEWs will infiluraiz frem Punjab,

Fhe unly redeeming feature is that this Act can be challenged because of the
precedence el by 1he Keshvanand Bharati's case whete (3 Judges declared that
(e Lasic Features of The Conatitution cannot be amended of repealed even by
[arlament Article 2102 8 haske featgre of the Coastitution and il this Act 15
chitlenged in the Supreme Court, it will, im all probability, 10 be siruck deswn on
the wreninad that swchs besic featume as Anicle 21 cannat be taken away, even by
Pierfiament

1L UTENG THE PARLIAMENRT

[ M reciurae ke in the §9th Amendment o “fpcilitale” the prolongation of
the Emergency in Punjab to three years without bringing the matier up in
porlizinent allera year, demanstraies the cyniciam with which 1hkis government
Lent Lhe Parbiamen ind other democratic institutions, Artiels 356 {Clause 31
simies that the Emergency Proclamation can only be extended bevond 1he
period of a vear after o review by the 'Parliement and by the election
gobmisaien, Hy the 4B Amendment Act, 1984, the: government ROwWEVEr
pxtended the poriod f1om one 1o WO YEATS with respect to Punjab. This, the 5%th
Amendiient, goes furthee. 1ot only extends it to theee vears, if necessary, but
sasmencds clinse 5 of Arhicle 356 altopeiher with respectin Ponjah. Thes clalse
(Clauee £ Apticle 3%4) was designed primanly 1o help Lhse Parliament and the
Eleenion Conmison Lo play their watch degsole by peguiring These bodies 10
review 1he siuation ulier the Emergency Proclamation hud been in foroe for a
wens, A Lhis claube reass apply any longer, with Lhe 336h Adnendment, with
respest Lo Purjab, i1 indeed ~[acilities” upwarcanted catensions of Lhe
Emergency provisions, Lnencumbered by popular peview OF pressure onc
wotsld nos be surprised then if the maximun period is later exiended beyoad
yitree years, and if e whole country iz braught under Emergency Rulc.
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SET BACK TO HUMAN RIGHTS: .

It is important that the citazen of India beeame aware of the consequences of
the 53h Amendment, apd of the ways o whech Lhis Bill deeks to andesmane
kasic human end democratic nighls gaven fo ws in oier constitution. In pEresclar,
odle st pay arention tothe fact ihat all the advances made sa b by Lee peaple
of India to:enlarge the scope of the Tandamental rights and, o make them
inviodable, stand nullifeed today. The maménious Keshaymnand Bharaii case
which rubed that fundamental rnghis cannaot be amended away, or the Maore
receni judgement, such as the ope which flapfes 1hat the nght 1o bie
inirinsically Jmphes the rght o life which dignity {F.C MULLIN Vs
ADMINISTRATOR, UNION TERRITORY OF INDIA, 198]1). have all
received crushing set backs. Any amendment thal takes away vour fight o life
uader the unspecified pretext of 1ackling “interoal disterhance™ d=serves to he
challenged by the peaple of [ndia. Unless voices of protesi ate raizsd from all
quarters the clock wall he irocyacably 1ermed back.

PUNIAR: POLITICAL ANDNOT LAW ANDORDER PROBLEM

I all Punjab hos beep the victim of 22 Acts: Unfoclunetely the passage of
pach Aet has brought -abou funher deterioration tn the law and erder and
political climate. of the staie. IE the “theraps” has had such sirong coptra
indications surely the remedy cannot be (o gdminisiar the same medicine in
|a_rg|:rd|:|5.|::5: which is precisely what Lhs 24th Amendment sels aul 1o do; The
facy char even ke recem imposition of Presudent Bele in Ponjab kas led Lo a
sharp mse iy violeace should be borne in mind in this connectiion

Time and Ume again il has been demonsiratsd thas the conversion of a
polisical problemin to's law dnd order preblin 8 aever successful inthe long
rum. ¥ei the e[fonsof this government have been Lo treal political protdems as
lawand order pronizms. The face thetthe SSth Amendment has been preseoted
withoul the Kind of national debate 1has 11 deserves signafies yel again’ the
anli-demacratic tendencies of the povernment. The citizens of Imliz should
zealously fight in saleguard their human and demoecratic nenis which are
threatened by this bills IT the government s allowed 1o go wichalberged snthis

seore and allaowed 1o define "internal disturbance T dny way 1L choosss, tnen the
governmentcan also nghtlully claimithes same prvilege aiih e pecL 10 defining
whio is a Sterrocist, The people asd workers of Gujarat dzyve rzabzed &) their
gom cost thatthe Terrorisl Aclisaot anly meant for Pungak but for all kings of

pppositiontat elements in the couniry as o whole, 1 s Should sess e 45 8 PEEVEns
phject leason forthe ldian peopls
The P-LI0LH. profests agalnst the 5%ih Amendment and sppeals 1o the
pecpke of India 10 beever vigilant and fight [0 retain
fi}  The fundamental rght to Life.
fiif The democratic Hight o oppose snd express dissenl.
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